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SYMPOSIUM: ANTITRUST AT THE MILLENNIUM
(PART I)
EDITOR'S NOTE
JONATHAN B. BAKER*

To commemorate the new millennium, the Antitrust Law Journalcommissioned essays from a diverse group of antitrust specialists-legal academics, practitioners, and economists. The authors were asked to take
a decision or other significant text from antitrust's past and use it as a
springboard to discuss some important aspect of antitrust's future. The
results of this unique publishing project will be printed in two parts, the
first half in Volume 68, Issue 1 (this issue) and the second half in Volume
68, Issue 3 (later this year).
These essays provide a window into some of the current preoccupations
of antitrust. Two articles look at the advantages and disadvantages of
multiple, possibly conflicting, antitrust rules in different jurisdictions.
Jean Wegman Burns celebrates antitrust federalism in the United States.
Her article highlights the benefits of the state action doctrine in allowing
a range of antitrust approaches to be tested in fifty state laboratories.
In contrast, Eleanor M. Fox focuses on the downside of multiple antitrust
regimes in the international context. Her article emphasizes ways of
resolving conflicts among regimes to minimize those disadvantages.
The application of antitrust law to high-technology industries predates
the ongoing litigation involving Microsoft. Two aspects of that history
are addressed in Part I of the Symposium. Catherine Fazio and Scott
Stern employ a 1992 consent settlement arising out of an acquisition
in the database management systems software market to examine the
competitive implications of the interplay between network externalities
and intellectual property protections in information industries. They
suggest that curtailing intellectual property rights would enhance longterm innovation and price competition in situations where successive
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innovation would be thwarted by the breadth of intellectual property
protection accorded earlier innovators, and where standard setting
results from a "winner-take-all" competition. John E. Lopatka looks back
at a high-stakes high-tech case of the past, the Justice Department's
monopolization case against IBM. Lopatka concludes that this experience highlighted the costs and delay associated with antitrust enforcement and, thereby, ushered in an era of greater skepticism about the
ability of antitrust enforcement to correct the exercise of market power.
Two essays in the Symposium are concerned with the use of direct
evidence of anticompetitive harm to prove antitrust violations. Andrew
I. Gavil reaches this topic by focusing on an aspect of Copperweld not
widely discussed today: its views as to the relationship between Sections
1 and 2 of the Sherman Act. Gavil argues that the standards for proving
market power under Section 1, and monopoly power under Section 2,
are converging, particularly as courts increasingly employ direct evidence
of anticompetitive effects in place of inferring those effects from market
shares. The increased reliance on one important type of direct evidence-systematic empirical (econometric) evidence-is highlighted by
Daniel L. Rubinfeld. Rubinfeld's article also emphasizes a technical problem in certain studies: biases in the estimated demand elasticities that
result from assuming that buyers first pick among broad categories of
products (e.g., adult vs. kid cereals), and then choose among the brands
within that category.
Two essays address market definition. Steven C. Salop explains the
importance of relating market definition and the evaluation of market
power to the particular allegations in a case. He argues that one underappreciated aspect of the Supreme Court's 1992 Kodak case is the care
with which it did so. Salop's essay also highlights common errors that may
arise from defining markets in a vacuum, divorced from the allegations of
anticompetitive effect. My essay looks at an oft-criticized aspect of the
Supreme Court's Brown Shoe decision: its endorsement of the concept
of "submarkets." I examine the advantages and disadvantages of employing the submarket idea for a number of purposes, particularly its controversial use in identifying mergers that harm competition resulting from
the loss of localized competition in differentiated-product industries.
The remaining articles discuss a range of issues. William Blumenthal
highlights the flood of guidance now available from the federal antitrust
agencies, and uses a close analysis of the 1982 Merger Guidelines to
isolate the features that make policy statements useful and influential.
Herbert Hovenkamp's essay on the Robinson-Patman Act argues that
the statute's legislative history is no bar to reading an "injury to competi-
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tion" test into the law's secondary-line provisions. Finally, Shubha Ghosh
takes a new look at an old question-whether antitrust should be less

hostile to price fixing during economic downturns-using an economic
model that emphasizes that firms with substantial sunk costs will be slow
to exit when they perceive the downturn as temporary.

